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MB Docket No. 10-215

COMMENTS OF COX COMMUNICATIONS, INC.

Cox Communications, Inc. (“Cox”), pursuant to the invitation extended by the Federal

Communications Commission (“FCC” or “Commission”),1/ hereby submits these comments in

support of the Petition for a Declaratory Ruling Regarding Negative Option Billing Restrictions

submitted by Time Warner Cable Inc. (“TWC”) (the “Petition”).2/ The Commission should

promptly grant the Petition and clarify that the negative option billing restriction does not require

cable operators to impose burdensome, redundant procedures upon consumers wishing to order

cable service. This common-sense clarification of the negative option billing rules is necessary

to provide consumers, cable operators, and the courts with clarity about what the rules require.

I. Introduction and Background

As the Petition notes, the negative option billing restriction provides that “a cable

operator shall not charge a subscriber for any service or equipment that the subscriber has not

affirmatively requested by name.”3/ According to the FCC, this section is designed to ensure

1/ Comment Dates Established for Time Warner Cable Inc. Petition for a Declaratory Ruling
Regarding Negative Option Billing Restrictions of Section 623(f) of the Communications Act and the
FCC’s Rules and Policies, Public Notice, DA 10-2013 (rel. Oct. 20, 2010).
2/ Time Warner Cable Inc. Petition for Declaratory Ruling Regarding Negative Option Billing
Restrictions, MB Docket No. 10-215 (filed Oct. 7, 2010).
3/ 47 U.S.C. § 543(f); 47 C.F.R. § 76.981; Petition at 4.
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“that subscribers not be billed for services that they never ordered.”4/ Plaintiffs in the TWC

lawsuit argue that TWC violated this restriction by not requiring consumers requesting cable

services to itemize affirmatively each component of the equipment and services they wish to

receive. In contrast, TWC correctly asserts that by discussing each consumer’s options and

choice of cable service, equipment, and charges, and then receiving the consumer’s affirmative

assent regarding the mix of cable services and equipment to be provided, TWC has complied

with the Commission’s rules.

Cox is currently being forced to defend the same type of class action lawsuit as TWC in

California.5/ Like the lawsuit against TWC, the lawsuit against Cox alleges that Cox’s routine

ordering procedures run afoul of the Commission’s negative option billing prohibition—and

therefore amount to an unlawful business practice under California state law—because Cox’s

ordering procedures do not require customers to recite back to Cox the name of each item of

equipment that they would like to receive. This practice would irritate and confuse customers

rather than protect them, precisely the opposite effect of the law’s intent. Cox agrees with TWC

that the FCC should take action to ensure that consumers do not become subject to the onerous

cable ordering procedures suggested by the plaintiffs in these class actions.

II. The Commission Should Grant TWC’s Petition Without Delay

The reading of the negative option billing restriction suggested by the plaintiffs in these

cases would subject consumers to cumbersome, unnecessary cable ordering procedures without

enhancing consumer protections in any way. Cox distinguishes itself competitively with its high

4/ See, e.g., Warner Cable Communications, Milwaukee, Wisconsin, Memorandum Opinion and
Order, 10 FCC Rcd 2103, ¶ 13 (1995); see also Petition at 5-6.
5/ Cottle-Banks v. Cox Commc’ns, Inc., filed Sept. 13, 2010 in the Superior Court of the State of
California, County of San Diego, Case No. 37-2010-00100195-CU-BT-CTL. See Exhibit A attached
hereto.
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quality customer service, and the plaintiffs’ reading of the negative option billing rules would

undermine the customer experience. Cox’s ordering process is designed to present customers

with clear choices and reliable provisioning. Currently, when a consumer calls Cox to order

cable service, Cox customer service representatives assess the consumer’s needs, discuss the

various options for cable services and equipment—including pricing and specific equipment—

with the consumer, and draft a work order capturing the consumer’s choices. The representative

also reviews expectations for the first bill before closing the call. The consumer is offered a

second opportunity to confirm his or her choices at the time of installation, when he or she is

presented with the work order. At that point, the consumer may review and approve via

signature the list of services and equipment ordered as well as all applicable charges.

These procedures clearly comply with the negative option billing rules by requiring the

customer to assent to the cable services, equipment, and charges not only once but twice during

the ordering process—once at the time of the order and once at the time of installation. But the

plaintiffs in the lawsuit contend that, in addition to these procedures, the consumer should be

required to recite back to the cable operator by name each and every item of equipment included

in a particular package or order. Such an inflexible reading of the negative option billing

restriction runs contrary to the pro-consumer intent of the rule by placing additional unnecessary

burdens on the consumer during the ordering process—particularly when there is no evidence of

any kind that consumers are being misled.

Further, the rigid approach proposed by plaintiffs in these class action suits “would

undermine the goals of the Commission and Congress to implement a practical and consumer-

friendly approach in applying the prohibition on negative option billing practices.”6/ As

6/ Petition at 9.
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described in the Petition,7/ the Commission has adopted a realistic, common-sense reading of the

negative option billing prohibition, finding, for example, that cable operators do not run afoul of

the negative option billing restriction when they add, delete, or replace channels,8/ change service

packages,9/ or unbundle remote control charges.10/

As the expert agency, the FCC should determine the scope of the negative option billing

prohibition to ensure that the prohibition is applied in a uniform fashion.11/ FCC guidance will

ensure that cable operators are not subject to conflicting interpretations of the negative option

billing rule in different jurisdictions and are not subject to additional burdensome ordering

procedure requirements not imposed on non-cable competitors.12/

Cox agrees with TWC that the FCC should clarify this issue on an expedited basis. The

Petition notes that expedited action is warranted “to ensure that the issue does not unnecessarily

recur in other jurisdictions.”13/ Unfortunately, this issue is already recurring in other jurisdictions

as evidenced by the copycat lawsuit filed against Cox. Providing much-needed clarification of

this rule would put an end to costly litigation or, at the very least, focus the issues before the

courts.14/

7/ Petition at 18-19.
8/ Implementation of Sections of the Cable Television Consumer Protection and Competition Act of
1992: Rate Regulation, Sixth Order on Reconsideration, Fifth Report and Order, and Seventh Notice of
Proposed Rulemaking, 10 FCC Rcd 1226, ¶ 13 (1994).
9/ See, e.g., ML Media Partners, L.P., Memorandum Opinion and Order, 11 FCC Rcd 9216, ¶ 10
(1996).
10/ Paragon Cable, Irving, TX, Memorandum Opinion and Order, 10 FCC Rcd 6012 (1995).
11/ See Petition at 20-21.
12/ Id.; see also 47 C.F.R. § 76.981(c).
13/ Petition at 26.
14/ See Petition at 25.
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III. Conclusion

Cox urges the Commission to clarify the scope of the negative option billing restriction.

Adopting the view proffered by plaintiffs in the class action suits against TWC and Cox would

unduly burden consumers wishing to order cable service, would constitute a departure from the

Commission’s well-established pragmatic approach in applying this restriction, would subject

cable operators to different interpretations of the restriction in different jurisdictions, would

create a competitive disadvantage for cable operators, and would encourage unnecessary

litigation. Accordingly, Cox respectfully requests that the Commission grant TWC’s Petition in

its entirety without delay.

Respectfully submitted,

COX COMMUNICATIONS, INC.

/s/ Robert G. Kidwell
Robert G. Kidwell
Jennifer A. Cukier
MINTZ, LEVIN, COHN, FERRIS,

GLOVSKY AND POPEO, P.C.
701 Pennsylvania Avenue, N.W.
Suite 900
Washington, D.C. 20004
(202) 434-7300

Counsel for Cox Communications, Inc.

November 9, 2010
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EXHIBIT A

Court Summons and Complaint in Case Filed Against Cox Communications, Inc. Alleging
Violation of the Negative Option Billing Prohibition
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SUPERIOR COURT OF CALIFORNIA. COUNTY OF SAN DIEGO

CASE NUMBER: 37-2010-0010019&-CU-BT-MT CASE TITLE: COTTLE-BANKS vs. COX COMMUNICATIONS INC

NOTICE TO LITIGANTSIAOR INFORMATION PACKAGE

You are required to serve a copy af this Notice to LIdJgants/ADR Information Package and a copy of the blank Stipulation
to Alterntative DW4xfte Resolution Process (received from the Cii Business Office at the time of filing) with a copy of the
Summons and Complaint on all defendants In accordance with Son Diego Superior Court Rule 2-1.5, Divison 11 and CRC
Rule 201.9.

ADPLI

It is the policy of the San Diego Superior Court to strongly support the use of Alternative Dispute Resolution (ADFr) in all
general civl cama. The court has lon recognized the value of early case management intervenioni and the use of
aftemiative dispute resolution options for amenable anid eligible cases. The use of ADR will be discussed at all Case
Management Conferences. It Is the court's expectation that litigants will utilize some form of ADR- I.e. the court's
mediation or arbitration programs or other available private ADR optionsa as a mechanism for case settlement before trial

ADR O"TONS

1) CIVIL MEDIA71ON PROGRAM: The San Diego Superior Court Cii Mediation Program is designe3d to assist parties
with the arly resolution of their dispute. All general cii Independent calender cases, including construction defect,
complex and eminent domain cases are eligible to participant In the program. Limited civil collection cases are not eligible
at this time. San Diego Superior Court Local Rule 2.31. Divsion II addresses this program specifically. Mediation Is a
non- binding process In which a trained mediator 1) facilitates communication between disputants, and 2) assists parties
In reaching a mutually acceptable resolution of anl or pant of their dispute. In this process, the mediator carefully explores
nKyt only the relevant evidence and law, but also the parties' underlying Interests, needs and priorities. The mediator Is
not the decision-maker and will not resolve the dispute - the parties do. Mediation is a flexible, informal and confidential
process that Is less stressful than a formalized trial. It can also save time and money, allow for greater client participation
and allow for more flexiblity In creating a resolution.

Assignment to Mediation, Cast and Timelilnes: Parties may stipLate to mediation at any time up to the CMC or may
stipulate to mediation at the CMC. Mediator fees and expenses are split equally by' the parties, unless otherwise agreed.
Mediators on the court's approved panel have agreed to the court's payment schedule for county4refemred mediation:
$150.00 per hour for each of the first two hours and their indivdual rate per hour thereafter. Parties may select any
mediator, however. the court maintains a panel of court-approved mediators whto have satisfied panel requirements and
who must adhere to ethical standards. All court-approved mediator fees and other policies are listed in the Mediator
Directory at each court location to assist Parties with selection. Discoverr. Parties do not need to conduct full discovery
in the case before mediation Is considered, utIlLzed or referred. Attendance at Mediation: Trial counsel, parties and all
persons with fid authorit to settle the case must personally atend the mediation, unless excused by the court for good
cause.

2) JUDICIIAL ARBITRATION: Judicial Arbitration Is a binding or non-binding process where an arbitrator applies the law
to the facts of the case and issues an award. The goal of judicial arbitration Is to provide parties with an adjudication that
Is earlier, faster, less formal and less expensive than trial. The arbiraors award may either become the judgment In the
case if all parties accept or If no trial de nova is requested within the required timne. Either party may reject the award and
request a trial do novo before the assigned judge if the arbitration was non-binding. If a trial de novo is requested, the
trial will usually be scheduled within a year of the filing date.

Assignment to Arbitration, Cast and Tim ellnes: Parties may stipulate to binding or non-binding judicial arbitration or
the judge may order the matter to arbitration at the case management conference, held approximately 150 days after
filing, If a case is valtied at under $50,000 and is Oat ssud. The court maintains a panel of approved judicial arbitrators
who have practiced law for a minimum of five years and who have a certain amount of trial and/or arbitration experience.
In addition, If parties select an arbitrator from fth court's panel, the court will pay the arbitratoWs fees. Superior Court
Local Rules Division 11 Chapter 3 and Code of Cii Procedure 1141 at seq. address this program specifically.
80W CIV-7W0 (ft 12-) Pp



3) SETTLEMENT CONFERENCEfS: The goal of a setlement conference is to assist the parties In their efforts to
negotiate a settlement of all or part of the dispute. Parties may, at any time, request a settlement conference before the
judge assigned to their case; request an~other assigned judge or a pro tern to act as settlement officer~ or may privately
utilize the services of a retired ]4dge. The court may also order a case to a mandatory settlement conference prior to
trial before the court's assigned Settlement Conference judge.

4) OTHER VOLUNTARY ADR: Parties may voluntarily stipulate to private ADR options outside the court system
Including private binding arbitration, private early neutral evaltuation or private judging at any timea by completing the
OStipulation to Alternative Dispute Resolution ProcBe which is included In this ADR package. Parties may also utilize
mediation services offered by programrs that are partially funded by the county's MVsute Resolution Program Act.
These services are available at no cost or on a sliding scale based on need. For a list of approved DRPA providers,
please contact the County's DRPA program office at (619) 238-2400.

ADDITIONAL ADR INFORMATION: For mare Information about the Civil Mediation Program, please contact the Cii
Mediation Department at (619) 515-8908. Far more infion,ation about the Judicial Arbitration Program, please contact
the Arbitration Office at (819) 531-3818. For more Information about Settlement Conferences, please contact the
Independent Calendar department to which youzr case is assigned. Please note that staff can only discuss ADR options
arnd cannot give legal advice.

80SC CfV-M MW~ 12.06&W)
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SUPERIOR COURT OF CALJIFORNIA. COUNTY OF SAN DIEGO F OOURTUSIForay

STREET ADRE 330 Weso Broadway
MUNG ADDRESS: 330 West Broadway

crre. STATE.6 aI zpcooe Son Diego, CA 82101-3827

BRANNME: Centra

PLAINTIFF(S): BRITTNI COTTLE43AN4KS

DEFENDANTft) COX COMMUNICATIONS INC

SHORT TITLE: COTTLE41ANKS VS. COX COMMUNICATIONS INC

STIPULATION TO ALTERNATIVE DISPUTE RESOLUTION PROCESS CAE NUMBER-
(CRC 32M) 37-2010)-00100195-CU-BT-CTL

Judge: Joal M. Pressrrin Departmlent 0-4*

M=w=Ieandtui"r httorneys Stipulate Mthai enattsr Is at Issue and the dalmsa in IS action shall be subixntted to the following allemeftive dispute
SeetionrSef of any of ffiese options will not delay sny cas management thme-lnes.

o Court-Referred Mediation Program 0 Cout-Oftmec Nonbinding Arblirstlonr

o Private Neutral Evaluation 5 Corl-Ordered Biding Azriftlln (Stipulated)

o Private Uhkl-Trwa Private Rallarnos to General Referee

o Private Sumnary Jury Triaed Pivata Referance to, Judge

[ pRivate Settement Conference wM Private Neutral C] Private Biding Arbitration

It s ls stipuellated tival t flollowinrg shmil Sam as arbitbatlr, mnsdefor or odwe neutra,. (Nams) _______________

Alternaste: (mediation & artrtion only)______________ __________________

De _ _ _ __ _ _ Date. _ _ __ _ _

Nerne otlainobw Name of Defeardant

Signature Signature

Neine of Plaints Attorney Namie of Defandrd'ris Aftxrisy

Signatare Sigratuae
I a.in erthaiSliest If additional names ame necespary). It Is the ttyof thw Partibs to notif die court ofeny stement puantoCfris

=f oC mA 3.1385. Upon notification of t setemet the court will place INS mastter an a 45-day dismissal calendar.
No new Parties; may be added without leav of court and ill un-aervedL nonrpamnrrg at actions by nea parties awe dtarIesed.

IT IS S0 ORDERED.

Date: 09/152010 JUDGE OF THE SUPERIOR COURT

=Cv"Wl?) STIPULATION TO USE OF ALTERNATIVE DISPUTE RESOLUTION PAN 1
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SUPERIOR COURT OF CAUFORNKA COUNTY OF SAN DIEGO
urtT ACORMs 820 Vftt

MUNMOM 3WU~ Wd R~

CRTYANDEPCOR 8mobMCA90iO

ORKC NAME ab

7ELM*K NUMMI PA 450 MM

PLAINTIFF(S) I PETmTONER(S) BPJTTNI coTr.E-BANKS

DEFENDANT(S) / RESPONDENT(S): COX COMMUNICATIONs INC

COTTLE4BANKS VS. COX COMMUNICATIONS INC
CASE NUMBER:

NOTICE OF CASE ASSIGNMENT 37-201 0-001 001 95-CU-BT-MT

Judge: Joel M. Pressman Department C-66

COMPLAINTIPETITION FILED: 0911=010

CASES ASSIGNED TO THE PROBATE DIVSION ARE NOT REQUIRED TO COMPLY WITH THE CIVL
REQUIREMENTS LISTED BELOW

IT IS THE DUTY OF EACH PLAINTIFF (AND CROSS-COMPLAINANT) TO SERVE A COPY OF THIS NOTICE WITH
THE COMPLAINT (AND CROSS-COMPLAINM).
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I Comes now Plaintiff BRITN1 COT'TLE-BANKS, individually and on behalf of all others

2 similarly situated, and for causes of action against Defendants and each of them, alleges as

3 follows:

4 INiTRODUCMION

5 1. This complaint involves a representative action for restitution and injunctive

6 relief, and is brought by an individual on behalf of herself and on behalf of all other persons who,

7 at any time between September 13, 2006, and the present, paid a rental fee to Defendant COX

8 COMMUNICATIONS, INC. ("CCI" or "Defendantf) for the use of a cable television converter

9 box and/or remote control device which they did not affirmatively request by name in connection

10 with cable television service they received within the state of California.

11 2. Defendant CCI provides, among other things, cable television service to

12 consumers throughout the state of California.

13 3. As part of CCI's cable television service, CCI offers different levels of service,

14 including premium channels such as HBO and Cinemax, as well as Basic and/or Standard Cable

15 service.

16 4. CCI charges its customers a rental fee for the use of converter boxes and/or

17 remote control devices that customers do not affirmatively request by name.

18 5. CCI's practice of charging customers for converter boxes and/or remote control

19 devices which they did not affurmatively request by name is unfair, deceptive, and in violation of

20 California and federal law as pled more fully herein.

21 6. ccrs failure to obtain aflir-mative requests by name for a cable converter box

22 and/or remote control device, prior to charging for such equipment violates the Cable Television

23 Consumer Protection and Competition Act of 1992,47 U.S.C. § 543(f) ("Cable Act").

24 7. Pursuant to California Business and Professions Code § 17200, el seq., CCI's

25 violation of the Cable Act constitutes an unlawful business practice.

26 PAR_I_S

27 8. Plaintiff BRlTNI COTTLE-BANKS (-COTTLE-BANKS" or "Plaintiff') is, and

28 at all times relevant hereto has been, an individual and a resident of San Diego County,
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I California. CO'TTLE-BANKS paid a rental fee to CCI for the use of a cable television converter

2 box and remote control device within the state of California which she did not affirmatively

3 request by name.

4 9. Defendant CCI is a Delaware Corporation, headquartered in Atlanta, Georgia, and

5 authorized to do business in California. Plaintiff is informed and believes, and on that basis

6 alleges, that CCI provides cable television service to over 100,000 consumers in the state of

7 California, and thus has sufficient contacts with California for this Court to exercise jurisdiction

8 over it.

9 10. The true names and capacities of the defendants named herein as DOES I through

10 100, inclusive, whether individual, corporate, associate or otherwise, are unknown to Plaintiff

I I who therefore sues such defendants under fictitious names pursuant to California Code of Civil

12 Procedure § 474. Plaintiff is informed and believes, and on that basis alleges, that these

13 defendants, DOES 1 through 100. are in some manner or capacity, and to some degree, legally

14 responsible and liable for the damages of which Plaintiff complains. Plaintiff will seek leave of

15 Court to amend this Complaint to set forth the true names and capacities of all fictitiously-named

16 defendants within a reasonable time after they become known.

17 JURISDICTION AND VENUE

18 11. This is a civil action brought under and pursuant to California Business &

19 Professions Code § 17200, er seq. ("UCU").

20 12. This Court has jurisdiction over this action pursuant to California Code of Civil

21 Procedure § 410. 10.

22 13. The violations of law alleged in this complaint occurred in San Diego county and

23 elsewhere in California. This Court has jurisdiction over CCI because it is a corporation that is

24 authorized to conduct, and in fact does conduct, substantial business in the State of California,

25 has sufficient minimum contacts with this state, and otherwise purposely avails itself of the

26 markets in this state, through the promotion, sale, marketing, and distribution of its services and

27 products in the state, so as to render the exercise of jurisdiction by California courts permissible

28 under traditional notions of fair play and substantial justice.
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1 14. The monetary relief which Plaintiff seeks is in excess of the jurisdictional

2 miimumn required by this Court and will be established according to proof at tria.

3 15. Venue is proper in this Court pursuant to California Code of Civil Procedure

4 §§ 395 and 395.5 because the unlawful and unfhir business practices at issue were performed

5 and/or engaged in within the county of San D)iego, California.

6 16. Plaintiff is informed and believes, and on that basis alleges, that Defendants CCI

7 and DOES I through 100, and each of them, have sufficient contacts with the state of California

8 for this Court to exercise jurisdiction over them.

9 FACTUAL ALLEGATIONS

10 17. COTTLE-BANKS began receiving cable television service from CCI in San

I1I Diego County, California in 2008.

12 18. COTTLE-BANKS paid a rental fee to CCI for the use of one or more converter

13 boxes and remote control devices.

14 19. At the lime of installation of her cable television service and equipment, CCI

15 installed one or more converter boxes to COTTLE-BANKS' television(s) and left her with one

16 remote control device for each converter box.

17 20. COTTLE-BANKS never affirmatively requested by name either a converter box

18 or a remote control device from CCI.

19 21. Plaintiff is informed and believes, and on that basis alleges, that Defendant

20 provides, and has provided, cable television service to over 100,000 persons throughout the state

21 of California at some time during the Class Period.

22 22. Plaintiff is further informed and believes, and on that basis alleges, that Defendant

23 has charged a significant portion of its cable television service customers monthly rental fees for

24 use of one or more cable converter boxes and/or remote control devices, despite the fact that

25 most, if not all, of those customers never affirmatively requested either device by name from

26 Defendant.

27 23. Plaintiff is informed and believes, and on that basis alleges, that by virtue of

28 Defendant's unlawful and unfair business practices alleged herein, Defendant has received
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I substantial sums of money, and has realized profits from those unlawful and unfair practices

2 since September 13, 2006. Specifically, CCI charges its cable television service customers a

3 monthly rental fee for a cable converter box and/or a remote control device which customers

4 never affirmatively requested by name.

5 24. The relief sought in this action is necessary to restore to Plaintiff and to members

6 of the proposed Class the money which Defendant has illegally acquired through the unlawful

7 and unfair treatment of Plaintiff and each member of the Class as described herein- Plaintiff and

8 all Class Members are entitled to restitution of all amounts paid by such persons to CCI

9 throughout the relevant Class Period for the rental of a cable converter box and/or remote control

10 device which they did not affirmatively request by name. In addition, Plaintiff is entitled to an

I1I injunction permanently enjoining Defendant from committing the unlawful conduct alleged

12 herein.

13 CLASS ACT[ON ALLEGATIONS

14 25. Plaintiff brings this action on behalf of herself and on behalf of all other persons

15 similarly situated as a class action pursuant to California Code of Civil Procedure § 382, namely

16 each and every person who, at any time during the period from September 13, 2006. to the

17 present ("Class Period"), paid a rental fee to CCI for the use of a cable television converter box

18 and/or remote control device which they did not affirmatively request by name in connection

19 with cable television service they received within the state of California.

20 26. The class in this action may be defined as: "All persons who, at any time from

21 September 13, 2006, to the present, paid a rental fee to CCI for the use of a cable television

22 converter box and/or remote control device which they did not affirmatively request by name in

23 connection with cable television service they received within the state of Califbmnia" (the

24 "Class").

25 27. Plaintiff is a member of the Class.

26 28. The nmbe of persons in the Class is so numerous that joinder of all such persons

27 would be impracticable. While the exact number and identities of all such persons are unkniown

28
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I to Plaintiff at this time, and can only be obtained through appropriate discovery, plaintiff is

2 informed and believes, and on that basis alleges, that the Class includes over 100,000 persons.

3 29. Disposition of Plaintiff's claims in a class action will be of benefit to all parties

4 and to the Court.

5 30. There is a well-defined community of interest presented by the Class in that,

6 among other things, each member of the Class has an interest in obtaining appropriate legal relief

7 for the harm of which Plaintiff complains, and obtaining other adequate compensation for the

8 common injuries which Plaintiff and all Class Members have suffered as a result of Defendant's

9 actions.

10 31. A class action in this case is superior to any other available method for the fair

I I and efficient adjudication of the claims presented herein. Proof of a common or single set of

12 facts will establish the right of each Class Member to recover. Further, Plaintiff is informed and

13 believes, and on that basis alleges, that the individual claims of each Class Member are so small

14 that, but for a class action, such claims will go unprosecuted. Consequently, this class action is

15 in the public interest and in the interests oflustice.

16 32. The prosecution of separate actions by individual Class Members would create a

17 risk of inconsistent and/or varying adjudications with respect to individual Class Members which

18 would or may establish incompatible standards of conduct for Defendant.

19 33. The prosecution of separate actions by individual Class Members would also

20 create a risk of adjudications with respect to individual Class Members which would, as a

21 practical matter, be dispositive of the interests of other Class Members not parties to the

22 particular individual adjudications, and/or would or may substantially impede or impair the

23 ability of those other members to protect their interests.

24 34. Common questions of fact and law exist in this case with respect to the Class

25 which predominate over any questions affecting only individual Class Members and which do

26 not vary between Class Members.

27 35. The common questions of fact involved in this case include, without limitation:

28 whether Class Members received cable television service from CCI at any time during the
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1 relevant Class Period; whether Class Members paid a rental fee to CCI for the use of a converter

2 box and/or remote control device during the relevant Class Period; and whether CCI requires

3 customers to affirmatively request a cable box and/or remote by name before charging them for

4 such items.

5 36. The common questions of law involved in this case include, without limitation:

6 whether the imposition of a rental fee for cable converter boxes and/or remote control devices by

7 CCI which Class Members did not affirmatively request by name is unlawful and/or unfair in

8 violation of the UCL; and whether Class Members who paid a rental fee to CCI for the use of a

9 cable converter box and/or remote control device which they did not affirmatively request by

10 name are entitled to restitution of those monies from CCI.

11 37. Plaintiff and each Class Member have been injured economically as a result of a

12 common course of conduct engaged in by Defendant as complained of herein.

13 38. The claims of the named Plaintiff in this case are typical of those of all other

14 Class Members, in that, among other things, during the Class Period Plaintiff paid CCI rental

15 fees for one or more cable converter boxes and/or remote control devices which she did not

16 affirmatively request by name.

17 39. The claims of the named Plaintiff are coincident with, and not antagonistic to, the

18 claims of the other Class Members whom she seeks to represent.

19 40. The named Plaintiff will fairly and adequately represent and protect the interests

20 of the Class Members whom she seeks to represent. Plaintiff does not have any interests which

21 are antagonistic to the interests of the proposed Class.

22 41. Counsel for Plaintiff are experienced, qualified and fuly able to conduct complex

23 class action litigation.

24 CAUSE OF ACTION
CLAIM FOR UNLAWFUL BUSINESS PRACTICES

25 (California Business & Professions Code § 17200, et seq.)

26 (By Plaintiff on behalf of herself and all other Class Members against AD Defendants)

27 42. Plaintiff re-alleges and incorporates by reference, as though fully set forth herein,

28 paragraphs 1 through 41 of this Complaint.
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1 43. Since September 13, 2006, and at all times relevant hereto, by and through the

2 conduct described herein, Defendant has engaged in unfair, unlawful and/or fraudulent business

3 practices, in violation of California Business and Professions Code § 17200, et seq., and has

4 thereby deprived Plaintiff and all Class Members of money, and fundamental rights and

5 privileges guaranteed to all consumers under California law.

6 44. The acts and conduct of Defendant complained of herein constitute unlawful,

7 unfair and/or fraudulent business practices and/or acts, including, without limitation, the practice

8 of charging Class Members rental fees for use of a cable converter box and/or remote control

9 device which those Class Members did not affirmatively request by name.

10 45. At all times relevant to this Complaint the Cable Act, 47 U.S.C.§ 543(f), has been

I I in full force and effect, and provides: "A cable operator shall not charge a subscriber for any

12 service or equipment that the subscriber has not affirmatively requested by name. For purposes

13 of this subsection, a subscriber's failure to refiise a cable operator's proposal to provide such

14 service or equipment shall not be deemed to be an affirmative request for such service or

15 equipment."

16 46. CCI charged Plaintiff and each Class Member for a cable converter box and/or

17 remote control device that they did not affirmatively request by name.

18 47. Defendant's failure to obtain any Class Member's affirmative request by name for

19 a cable converter box and/or remote control device, prior to charging Class Members for such

20 equipment, violates the Cable Act- Defendant's violation of the Cable Act constitutes an

21 unlawfiul business practice in violation of the UCL.

22 48. As a result of Defendant's unfair, unlawful and/or fraudulent business practices,

23 PWantiff and all Class Members have lost money, namely all amounts paid by Plaintiff and such

24 Class Members for rental of equipment they did not affirmatively request by name.

25 49. All of the acts described herein are unlawful and in violation of public policy, and

26 in addition, are immoral, unethical, oppressive, fraudulent and/or unscruipulous, and thereby

27 constitute unfair, unlawful and/or fraudulent business practices in violation of the UCL.

28
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1 50. Plaintiff and all Class Members are entitled to and do seek such relief as may be

2 necessary to restore to them the money which Defendant acquired, or of which Plaintiff and all

3 Class Members have been deprived, by means of the above-described unfair, unlawful and/or

4 fraudulent business practices.

5 51. Plaintiff and all Class Members are furtber entitled to and do seek a declaration

6 that the above described business practices are unfair, unlawful and/or fraudulent, and injunctive

7 relief restraining Defendant from engaging in any of the above-described unfair, unlawful and/or

8 fraudulent business practices in the future.

9 PRAYER FOR RELIEF

10 WHEREFORE, Plaintiff prays forTjudgment against Defendant as follows:

I1I A. That this action be certified as a class action;

12 B. That Plaintiff BRITITNI COTTLE-BANKS be certified as the representative of a

13 class consisting of: "All persons who, at any time from September 13, 2006, to the present, paid

14 a rental fee to CCI for the use of a cable television converter box and/or remote control device

15 which they did not affirmatively request by name in connection with cable television service they

16 received within the state of California";

17 C. That PWantiff's counsel be certified as counsel for the class;

18 D. That the business practices alleged herein be declared in violation of the public

19 policy of the State of California, including but not limited to California Business and Professions

20 Code § 17200, eltseq.;

21 E. For a preliminary and permanent injunction to prevent the use or employment by

22 Defendant of each practice alleged herein and found to be an unfair, unlawful and/or fraudulent

23 business practice;

24 F. For a further order to restore to Plaintiff and all Class Members (i.e., restitution

25 of) any money which Defendant may have acquired by means of each practice alleged and found

26 herein to be an unfair, unlawful and/or fraudulent business practice;

27 G. Awarding pre-and post-judgment interest;

28 H. Awarding attorney's fees, expenses and costs; and,
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1 1. For such other and further relief as this Court may deem just and appropriate.

2 JUJRY DEMAND

3 Plaintiff hereby demands a trial by jury.

4 DATED: September 13, 2010 MILBERG LLP
JEFF S. WESTERMAN

5 SABRINA S. KIM

6 4 n - J M4
7 SABRINA SfJ KIM

8 One California Plaza
9 300 S. Grand Avenue, Suite 3900
9 Los Angeles, CA 90071

10 Telephone: (213) 617-1200
10 Facsimile: (213) 617-1975
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I1I skim@milIborg.com
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